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I.
SUMMARY

Through this Order, we adopt rules to implement a system under which proceeds from the sale of carbon dioxide allowances in excess of a statutorily imposed ceiling of $5.00 per carbon allowance may be returned to electric ratepayers as direct credits on their bills.
II.
BACKGROUND

During the 2009 session, the Legislature enacted An Act to Protect the Integrity of the State’s Carbon Dioxide Budget Trading Program and Auction Process and To Provide Allocations to the Energy and Carbon Savings Trust Fund (Trust), P.L 2009, ch. 200 (Act), amending the Regional Greenhouse Gas Initiative Act of 2007 (RGGI). The Act did not change the statutory ceiling on energy efficiency spending from the Trust, at $5.00 per carbon dioxide allowance, or the limit on the amount that may be awarded to or directed to qualified projects for purposes of energy efficiency improvements funded by auction proceeds from the first $5.00 of each carbon dioxide allowance sold.  The Act added the provision that, “While the ceiling is in place, revenue received by the Trust from an allowance value above $5.00 must be transferred to the Commission for use by the Commission…for rebates to electric ratepayers calculated on a per-kilowatt-hour basis.” The Act also directs that the rules adopted by the Commission must establish a system under which proceeds from the sale of carbon dioxide allowances may be returned to electric ratepayers as direct credits on their bills at times of heightened price pressure in regional carbon dioxide allowance markets due to an extraordinary circumstance.  35-A M.R.S.A. § 10109 (formerly 35-A M.R.S.A. § 10008). The Act requires the Commission to adopt implementing rules for these rebates and specifies that the rules are routine technical rules as defined in Title 5, chapter 375, subchapter 2-A.

To obtain information, viewpoints and recommendations from interested persons on a variety of issues related to these rebates, the Commission, on December 15, 2009, opened an Inquiry.  Inquiry into the Implementation of the Ceiling on Energy Efficiency Spending from the Energy and Carbon Savings Trust Fund and Rebates to Electric Ratepayers, Docket No. 2009-405 (December 15, 2009).  The Notice of Inquiry (NOI) requested interested persons to provide comments on a number of questions and issues related to the implementation of the system to provide rebates to electric customers.  The Department of Environmental Protection and the Natural Resources Council of Maine filed comments in response to the NOI.  
III.
RULEMAKING PROCESS

On October 20, 2010, we issued a Notice of Rulemaking (NOR) and proposed rule that would implement a system under which proceeds from the sale of carbon dioxide allowances in excess of a statutorily imposed ceiling of $5.00 per carbon allowance would be returned to electric ratepayers as direct credits on their bills. Consistent with rulemaking procedures, the Commission provided interested persons with the opportunity to provide written and oral comments on the proposed rule. Environment Northeast (ENE) commented on the proposed rule.

IV.
RULE PROVISIONS


A.
Purpose (Section 1)


As stated in the adopted rule, the purpose of the rule is to implement a system by which the Commission will provide for rebates to electric ratepayers of any revenue in excess of $5.00 per allowance received from the auction of carbon dioxide allowances through the Regional Greenhouse Gas Initiative
. No one commented on this provision and it is unchanged from the proposed rule. 

B.
Definitions (Section 2)



Section 2 of the proposed rule contains definitions of terms used throughout the rule.  The definitions are self-explanatory.  No one commented on this provision and it is unchanged from the proposed rule.

C.
Transfer of Funds to the Commission (Section 3)



Section 3 of the proposed rule contains provisions governing the transfer of revenue received by the Efficiency Maine Trust from the quarterly RGGI auction of CO2 allowances to the Commission and the information to be provided to the Commission. No one commented on this provision and it is unchanged from the proposed rule.

 

1.
Notification from Efficiency Maine Trust (Section 3(A))  




This provision of the proposed rule directs the Efficiency Maine Trust to confirm to the Commission the results of the quarterly RGGI auction and describes the information to be included in that written confirmation.  No one commented on this provision and it is unchanged from the proposed rule.  


2.
Transfer of Funds to the Commission (Section 3(B))




Section 3(B) of the proposed rule requires the Efficiency Maine Trust to transfer funds to the Commission on the next business day after the RGGI auction settlement date. No one commented on this provision and it is unchanged from the proposed rule.  

D.
Commission Determination of Rebate Allocation (Section 4)
 

Section 4 of the proposed rule describes the Commission’s responsibility for determining the allocation of the revenues to investor-owned and consumer-owned utilities.  The Commission will allocate revenue on a per kilowatt-hour basis. No one commented on this provision and it is unchanged from the proposed rule.


1.
Commission Allocation (Section 4(A))  




This provision of the proposed rule requires the Commission to determine by order the allocation of revenue on a per kilowatt-hour basis.  No one commented on this provision and it is unchanged from the proposed rule.


2.
Notification (Section 4(B))



Section 4(B) of the proposed rule requires the Commission to notify each utility of the amount of revenue to be allocated to it for ratepayer rebates and to direct each utility to propose a methodology for implementing the ratepayer rebates.  No one commented on this provision and it is unchanged from the proposed rule.


E.
Ratepayer Rebates (Section 5)



Section 5 of the proposed rule requires the utilities to propose the methodology and timing of implementation of ratepayer rebates.

 

1.
Utility Proposals (Section 5(A))  




This provision of the adopted rule requires the utilities to propose the methodology and timing for implementing ratepayer rebates on a per kilowatt-hour basis.  ENE suggested that the Commission and utilities establish a fair and reasonable de minimis  dollar or percentage threshold above which electric customers would receive a rebate and that, should the amount of the rebate fall below this threshold, the Commission could then specify whether the revenues should be used for some other purpose than rebates to electric customers, for example, for efficiency and conservation programs or to offset the Commission’s assessment on utility intrastate gross operating revenues authorized by 35-A M.R.S.A. § 116.  ENE also suggested that any customer bill credit should appear as a separate line item on the utility bill clearly labeled “Regional Greenhouse Gas Initiative Rebate.”

Although we understand the administrative practicality of considering a threshold above which electric ratepayers would receive a rebate, the statute clearly establishes the rebate threshold at any revenue received from the quarterly RGGI auction that exceeds $5.00 per carbon allowance. Further, the statute does not grant the Commission the discretion to divert these revenues to any purpose other than rebates to electric ratepayers on a per kilowatt hour basis. Accordingly, we have not made any revisions to the proposed rule to accommodate the suggestion to establish a rebate threshold.

With respect to administrative practicality, however, it is appropriate for us to anticipate a situation in which the actual dollar amount that any particular utility is to rebate to ratepayers may be quite small and it may be unnecessarily burdensome to require the utility to effect rebates within 90 days of Commission approval, as would have been required under the proposed rule.  In addition, the rule allows each utility to propose to the Commission the most efficient way for it to provide the rebates. We, therefore, have eliminated the requirement that rebates be provided within 90 days and will review the timing and form of the rebate, including whether there will be a separate line item notification on each utility bill, in connection with our approval of each utility’s proposed methodology for providing rebates to electric ratepayers.      


2.
Commission Determination (Section 5(B))



Section 5(B) of the proposed rule requires the Commission to either accept the proposed methodology for ratepayer rebates or establish a proceeding to determine the methodology and timing for ratepayer rebates. No one commented on this provision and it is unchanged from the proposed rule.
F.
Waiver or Exemption (Section 6)




Section 6 of the proposed rule contains the Commission’s standard waiver provision. No one commented on this provision and it is unchanged from the proposed rule.
Accordingly, we

ORDER


1.
That Chapter 327, Implementation of the Ceiling on Energy Efficiency Spending from the Energy and Carbon Savings Trust Fund and Rebates to Electric Ratepayers, is hereby adopted;  
2.
That the Administrative Director shall file the adopted rule and related materials with the Secretary of State;

3.
That the Administrative Director shall notify the following of the adoption of the final rules: 

a.
all transmission and distribution utilities in the State;

b.
all persons who filed comments in the Inquiry, Inquiry into the Implementation of the Ceiling on Energy Efficiency Spending from the Energy and Carbon Savings Trust Fund and Rebates to Electric Ratepayers, Docket No. 2009-405;

c.
all persons who have commented in this rulemaking, Docket No. 2010-322; 
d.
the Executive Director, Efficiency Maine Trust; and

d.
all persons who have filed with the Commission within the past year a written request for notice of rulemakings;

4.
That the Administrative Director shall send copies of this Order and the attached final rules to the Executive Director of the Legislative Council, 115 State House Station, Augusta, Maine  04333-0115 (20 copies).

Dated at Hallowell, Maine, this 9th day of February, 2011.

BY ORDER OF THE COMMISSION

_______________________________

Karen Geraghty

Administrative Director

COMMISSIONERS VOTING FOR:
Cashman





      
Vafiades






Littell
NOTICE OF RIGHTS TO REVIEW OR APPEAL

5 M.R.S.A. § 9061 requires the Public Utilities Commission to give each party to an adjudicatory proceeding written notice of the party's rights to review or appeal of its decision made at the conclusion of the adjudicatory proceeding.  The methods of review or appeal of PUC decisions at the conclusion of an adjudicatory proceeding are as follows:


1.
Reconsideration of the Commission's Order may be requested under Section 1004 of the Commission's Rules of Practice and Procedure (65-407 C.M.R.110) within 20 days of the date of the Order by filing a petition with the Commission stating the grounds upon which reconsideration is sought.


2.
Appeal of a final decision of the Commission may be taken to the Law Court by filing, within 21 days of the date of the Order, a Notice of Appeal with the Administrative Director of the Commission, pursuant to 35-A M.R.S.A. § 1320(1)-(4) and the Maine Rules of Appellate Procedure.


3.
Additional court review of constitutional issues or issues involving the justness or reasonableness of rates may be had by the filing of an appeal with the Law Court, pursuant to 35-A M.R.S.A. § 1320(5).

Note:
The attachment of this Notice to a document does not indicate the Commission's view that the particular document may be subject to review or appeal.  Similarly, the failure of the Commission to attach a copy of this Notice to a document does not indicate the Commission's view that the document is not subject to review or appeal.

� All comments filed in the rulemaking can be obtained from the Commission’s virtual case file on its webpage, � HYPERLINK "http://www.maine.gov/mpuc" �www.maine.gov/mpuc�, through reference to Docket No. 2010-322.





� RGGI, Inc. has conducted ten quarterly auctions of carbon allowances beginning in September, 2008.  The clearing price for a CO2 allowance has ranged from $1.86 to $3.51.  The clearing price for the most recent quarterly auction, conducted on December 1, 2010, was $1.86 for both current and future compliance periods.
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